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I. HOW THE GUIDELINES WERE 
PREPARED 


Early in 1987, the Ontario Municipal Board 
struck a committee of Board Members to 
undertake a review of its authority to award 
costs. The object of this review was to provide 
background for the preparation of guidelines 
which were intended to assist those who would 
appear before the Ontario Municipal Board. 
It was decided, therefore, to invite submis- 
sions from interested individuals or groups. 


Advertisements requesting submissions were 
placed in The Globe and Mail, and Le Devoir. 
All municipal clerks and solicitors, the 
Association of Municipalities of Ontario, 
the Association of Municipal Clerks and 
Treasurers of Ontario, the Canadian Bar 
Association (Ontario), the Ontario Planners 
Institute, and several other organizations who 
might have an interest in the matter such as 
the Canadian Environmental Law Association 
and The Urban Development Institute were 
contacted by letter. During the late spring 
and summer of 1987, 71 submissions were 
received and reviewed by the committee. 


Armed with those submissions and with the 
committee’s own research into this issue, a 
preliminary set of guidelines was drafted for 
presentation to the entire Board. The docu- 
ment was extensively reviewed, discussed 
and revised. 


To afford the document a final external 
review, independent counsel in the Ministry 
of the Attorney General was asked to pe- 
ruse the guidelines. After final approval by 
the Board, the Ontario Municipal Board’s 
Guidelines on Costs were released with 
thanks to all those individuals and groups 
who assisted in their preparation. 


Il. THE LEGISLATION 


It must be noted that the Guidelines address 
the Board’s authority under Section 96 
of the Ontario Municipal Board Act. They 
do not speak to an award of costs under the 
Expropriations Act which specifically spells 
out the Board’s powers. 
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Section 96 of the Ontario Municipal Board 
Act reads as follows: 


‘“(1)The costs of and incidental to any pro- 
ceeding before the Board, except as 
herein otherwise provided, shall be in the 
discretion of the Board, and may be fixed 
in any case at a sum certain or may be 
taxed. 


(2)The Board may order by whom and to 
whom any costs are to be paid, and by 
whom the same are to be taxed and 
allowed. 


(3)The Board may prescribe a scale under 
which such costs shall be taxed.” 


The important word in Section 96(1) is the 
word “‘discretion’’. Costs are in the discretion 
of the Board. 


Il. WHAT IS THE ONTARIO 
MUNICIPAL BOARD 


To understand the Board’s approach to 
the question of costs, it is first necessary 
to understand some basic facts about the 
Board. 


The Ontario Municipal Board is not a court 
of law. It is an independent administrative 
tribunal with certain judicial functions. It is 
comprised of a Chairman, Vice-Chairmen and 
Members, all appointed by the Lieutenant- 
Governor-in-Council. 


Many of the province’s statutes give the Board 
responsibility for rendering decisions. Those 
decisions are based on evidence presented at 
public hearings conducted by the Board. Like 
the courts, most hearings are composed of 
opposing parties presenting their positions. 
There may be, therefore, winners and losers 
as there are in court. However, unlike the 
courts, the matters before the Board are not 
limited solely to disputes between parties. 
Because the Board’s hearings frequently 
involve considerations of administrative 
practice and the public interest, there are not 
always individual winners and losers. 
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The hearings can last an hour, two years or 
anything in between. The majority of the 
Board’s hearings are conducted within one 
week. 


Hearings are conducted throughout the pro- 
vince. They may be held in the Board’s 
hearing rooms in Toronto, in courtrooms, in 
municipal facilities, as grand as Kingston’s 
historic council chambers or as humble as a 
municipal firehall. 


Many of the lawyers appearing before the 
Board are recognized as leading counsel at 
the Bar of Ontario. Some are relatively in- 
experienced. Similarly, many of the citizens 
who appear are well versed in the legislation 
and the Board’s procedures and practices. 
Others are not. In either case, the Board must 
commence its hearing with the presumption 
that those appearing represent honestly held 
fears, concerns and opinions about the matter 
before the Board. 


Irrespective of who appears before it, the 
Board’s duty is to conduct a full and fair 
hearing. 


Furthermore, it is the Board’s belief that much 
of the legislation giving it jurisdiction is 
designed to encourage public participation 
without fear of being punished with costs 
when a party fails to convince the Board in 
their favour. 


It is apparent that there is a great diversity 
in the matters heard by the Board, in the 
experience of those who appear relating to 
those matters, in the circumstances under 
which the hearings are held, and in the com- 
position of the Board itself. Given the Board’s 
objective of a full and fair hearing, it is the 
Board’s view that the Guidelines should be 
few in number and simple in application. 


IV. THE ONTARIO MUNICIPAL 
BOARD GUIDELINES ON COSTS 
Guideline No. 1 


The Board will not consider an award of costs 
unless:— 


(1) normally, at least one of the parties 
requests an order for costs; and 


(1) the party against whom an order for costs 
is sought 1s given an opportunity to be 
heard. 


Discussion 


As was discussed in section III, the Board 
feels very strongly that individuals should 
not be deterred from coming to the Board 
because of the fear of costs. Normally, a party 
to the proceeding will have to be so aggrieved 
by the conduct of another that they request 
the Board to consider that action. 


The word “normally” is included in this por- 
tion of the guideline to address an unforeseen 
and exceptional circumstance. For example, 
an individual deserving of costs could fail, or 
be unaware of his or her right, to make a 
request. 


Part (11) of this guideline may be so obvious 
that it deserves little comment. Enshrined in 
time is a principle of basic natural justice 
that guarantees any individual, upon whom a 
penalty may be imposed, the opportunity to 
speak to that matter. 


Guideline No. 2 


The Board may award costs against a party 
whose conduct or course of conduct is found 
to be clearly unreasonable, frivolous or vexa- 
tious having regard to all the circumstances. 


Discussion 


For the purpose of deciding whether or not 
conduct is reasonable, frivolous or vexatious 
and whether or not the Board should allow 
costs against a party, a simple test will be 
applied. The test is: would a reasonable 
person, having looked at all of the circum- 
stances of the case, the conduct or course of 
conduct of a party proven at the hearing, and 
the extent of his or her familiarity with the 
Board’s procedure, exclaim “that’s not right; 
that’s not fair; that person ought to be 
obligated to another in some way for that kind 
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of conduct”. If that would be the reasonable 
person’s reaction to the conduct of a party, 
then costs may be awarded. But if the conduct 
or course of conduct fails to evoke that kind 
of response from a reasonable man, then costs 
will not be awarded. 


The “reasonable man” is a person described 
in Mr. Justice Laidlaw’s decision in Arland 
v. Taylor 1955 O.R. 131 at page 142. Justice 
Laidlaw wrote that a reasonable person “...is 
a mythical creature of the law whose conduct 
is the standard by which the courts measure 
the conduct of all other persons and find it 
to be proper or improper in particular cir- 
cumstances as they may exist from time to 
time. He is not an extraordinary or unusual 
creature; he is not superhuman; he is not 
required to display the highest skill of which 
anyone is capable; he is not a genius who 
can perform uncommon feats, nor is he 
possessed of unusual powers of foresight. He 
is a person of normal intelligence who makes 
prudence a guide to his conduct. He does 
nothing that a prudent man would not do and 
does not omit to do anything a prudent man 
would do. He acts in accord with general and 
approved practice. His conduct is guided by 
considerations which ordinarily regulate the 
conduct of human affairs. His conduct is the 
standard adopted in the community by per- 
sons of ordinary intelligence and prudence.”’ 


Guideline No. 3 


The Board has no power to order intervenor 
funding or security for costs and, therefore, 
will not do so. 


Discussion 


Award of costs must generally await the 
conclusion of the proceeding as entitlement 
cannot be determined before that time. They 
are not payable for the purpose of assuring 
participation in the proceedings. 


It should be noted that several of the re- 
sponses to the Board’s invitation to make 
submissions spoke more to intervenor funding 
than the costs authority conferred upon 


» 


the Board by the Ontario Municipal Board 
Act. As the courts have clearly spoken to the 
Board’s lack of authority to confer intervenor 
funding, this guideline was considered neces- 
sary to assist those who continue to consider 
costs and intervenor funding together. 


For additional copies of this publication or 
further information, please contact: 


Information Office 
Ontario Municipal Board 
180 Dundas Street West 
Toronto, Ontario 

MSG 1E5 

Tel: (416) 598-2266 

Fax: (416) 979-8808 
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